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INTRODUCTION

In August, 1974, the Equal Rights for Women 1n I'ducation
Project, funded by the Ford Foundation through the Education
Commission of the States (ECS), set out to collect state-by-
state data on laws, executive orders, regulations, guidelines,
administrative structures and procedures affecting equal rights

for women in education as federally required. Preparatory to .
that task, however, 1t was necessdry to determine what is fed-

erally required. The following are the results of an analysis X

by ECS of the federal statutory scheme dealing with equal rights

for women in education, as well as a preliminary analysis of

areas of concern not covered in the existing federal scheme.

At the onset of the investigation, four federal acts and
one executive order constituted the federal stake in enforcing
equal rights for women in education (along with the interpretive
materials pursuant to the acts and the order). Though Sections
1983 and 1985 of the U. S. Code and the 14th and 15th Anendments
to the Constitution are germane to our investigation, this pro-
ject was not funded to explore the specific applicability of
these broad provisions to women's rights. Since then, of course,
Congress has passed S.2518, the Women's Education Equity Act,
introduced by Representative Patsy Mink in 1973. This bill con-
tained numerous provisions not covered in the previous federal-
scheme.. Its key elements have been incorporated in the section
of the report describing relevant 1ssues not inctuded in the
federal statutory scheme.

The analyvsis presented 1n this publication 1s unique. . ’
While other groups have published summaries of the key federal '
provisions that deal with elimimnating sex discrimination in edu-
cation, these summaries did not probe the extensive detai1l of the
federal statutory framework, especially the interpretive materials.
Moreover, the existing summaries of federal materials are not
organized to permit comparison between federal and state schemes
affecting women i1n education. For these reasons, LCS has con-
ducted an exhaustive content analysis of the four federal laws
and the one executive order deaiing with equal rights for women
and a similar analysis of all the interpretive materials designed
to implement the laws and the order. These andlyses are set out
in the federal statutory -cheme.
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In addition, this report synthesizes and Jistills the
various federal materials into one coherént topical outline '
s of comprehensive scope. This outline, contained 1n "Relevant
, Provisions of the Federal Statutory Scheme and Supportive
Regulations,' indicates the substantive areas of coverage of
the federal materials with citations showing the areas in
which elements of the federal scheme overlap.

Since the federal scheme does not include a number of
provisions regarded as emergent tendencies i1n the national
effort to provide equal rights for women in education, ECS
has included these 1n a section entitled "Relevant Issues
Not Covered in the Federal Statutory Scheme and Supporting
Regulations.” With the exception of S.2518, the Women's ~
kducation Equity Act, these are derived from actual or pro-
posed official actions,in some of the states that have been
active 1n adopting procedures to ensure equal rights for
women “in education (e.g., the 1972 policy statement of the
Minnesota Board of Education, "Eliminating Sex Bias in Edu-
cation”). Others derive from suggestions contained in pub-
lications of women's groups or state commissions concerned
with sex discrimination (e.g., the 1974 Root Report, from
the State of Washington). Together, these additions round
out what the federal scheme may become.

-l
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1
FITLE VII OF THE CIVIL RIGHES ACH OF 19631 AS AMENDED
BY THE PQUAL FPMPLOYMENT OPPORIUNITY ACH
or 1972

COVLRAGL: The Civil Rights Act of 1961 was effective March 24, 1972,
for all educational institutions with 23 or more employees; March 24,
1973, for educational 1nstitutions with 15 to 24 employees. [Lxcluded
from coverage are religious educational institutions with respect to
the employment of individuals of a particular religion to perform
work connected with the carrying on by such 1nstitution of its activ-
ities.

PURPOSE: The act prevents discramination because of sex (alse race,
color, religion and national origin}.

SUBSTANT IVE PROVISTONS.

Sec. T03(a){l) prohibits JV[ employer in an educational institu-
t1on from failing or refusuyg to hire, discharging or "otherwise
discriminating” against any individual with respect to his/her com-
pensation, terms, comditions or privileges of employment...on the basis
of sex.

Sec. 703(a)(.)) prevents any employer in an educational nstitu-
tion from segregating, himiting or classifying employecs or dpplicants
for employment on the basis of sex so J4s to adversely affect said

employeces' or appligants' emplbymont opportunities.

Sec  703(h) prohthits any employment agency trom discriminating 4

on the basis of sex.

.

Sec. "05(¢) applics the prohibitions of Sec. T03(a)(1) and (27,
suprd, to "labor organi-ations” defined ASee. 710(d)) to ainclude any
employee representdation committee which exists for the purpose, of

dealing with employers concerning disputes, wdges, hours and so torth.

Sev.T01(a) prohibits discrmmindtion against any employcee orn

applivant for employment who opposes practices made unlawful by the
ot

MEORCEMEST. By tgral Employment Opportuntty fommrssion (Hiocy (per

Sees, S05-"06) .
7z

O
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INTERPRETATION:  To date interpretations are stated in the
"Guidelines en Discrimination Because of Sex,'" 29 Code of Federal
Regulations (CFR) Sec. 1601 (1972}, and "Guidelines on Employee
Selection Procedures,'" 35 Federal Regulations 12333 (1970).

29 CFR Sec. lo0d4 (1972

Sec. 1604.1 (a)(1) states that the following are deemed to
violate the prohibit:ons of Title VII:

(1) The refusal to hire'a woman on the assumptions regarding
comparative employment characteristics of women; for example, that
the turnover among women 1s greater than among men

{2) The refusal to hire an individual based on stereotyped
characterizations of the sexes, such as, that women are less capable
of aggressive salesmanship

(3) The retusal to hire an individual because of preferences
of coworkers, the employer, clients or customers?

Sec. 1604.F (h)(1) states that laws which discriminate against
women 1n employment .n any of the following ways are unlawful under |
and superseded by Title VI1: by providing employment for” females in
certain occupdations, by ‘requiring lifting or carrying of weights 1n (
certain jobs, by lLimitirg employment of females to certain daytime |
hours or for only a certain number of hours or days per week or
tor certain periods ef time hefore or after childbirth,

Sec. 1604, 1 (b)f2) states that laws which discriminate as to
minors of one sex versus minors of the other sex are in conflict
with Tatle VII.

Sec. 16011 (bj3) make~ 1t unlawful for an employer to refuse

to hire or otherwise discriminate to avord pdying minimum wages or
overtime,

Sec. 1601.1 (h)(1) makes unlawful sex-oriented state employment

Liw, which provide benefits, for cxample, rest periods, to one sex
only. fmployers will bhe deemed 1n violation of fitle VII 1f they

< refuse to hire 1 order to avoiwd provision of such benefits.
’ oy
L
s
O
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Sec. 1604.1 (b)(5) states that an employe: is in violation of
Title VII if he discriminates or refuses to hire on grounds that state
luw require separate restrodms for the sexes and he (the employer)

is seeking to avoid provision of such separate rest rooms.

+  Sec. 1604.3 (a) makes it unlawful for an employer to classify
jobs as "male or female' unless >ex 1s a bona fide occupational
qualification (BFOQ). N

3

Sec. 1604.3 (b) makes unlawful a seniority system or line of
progression which distinguishes "light'or "heavy' )jobs as a dis-

1,

guised form of sexclassification. *

. Sec. 1604.4 (a) states thatsa rule that forbids or restricts
the employment of married women that 1s not also applicable to
married men is a form of discrimination based on sex prohxblted
by Title VII. - \

Sec. 1604.5 states that help-&anted advertisements may not
indicate sex preferences or limitations unless sex is a BFOQ. -

Sec. 1604.6 states that cmployment agencies (private) dealing
with one sex exclusively are involved in an unlawful discriminatory
practice. . )

Sec. 1604.7 provides that a prcemployment inquiry may ask 'male/
female'" or "Mr./Mrs./ Miss" .f the inquiry is in good faith and for a
nondiscriminatory purpose.

Sec. 1604.9 makes 1t unlawful for an employer to discriminate
between men and women with regard to "fringe benefits" (including
medical, hospital, life insurance and retirement henefits; profit-
sharing and bonus plans; leave; and "other terms, conditions, and
pr1v1leges of employment”) fh1i's means benefits conditioned on
"head of household” or 'principal wage carner’ status are prima
facie viglations of the act. It also means benefits to spouses of
cmployecg must he available whether the employee 1s male pr female
and 1t means female employees mav not bhe deprived of benefits avail-
»able to female spouses of male employees; for example, maternity -
hcncf1t< Also differential retirement ages may not be based on SCX.

Sec. 1604.10 (a) states that g written or ltnwritten employment
policy which excludes employed r applicants because of pregnancy 1s
prima facic unlawful under ITitle WJI.

~




. Vi

Sec. 1604.10 (b) provides that dlSdhlllths,ari\lng from child-
birth, pregnancy, ahortion or miscarriage shall be treated by emplovers -
in all respects like other temporary disabilities.

35 Federal Regulations 12333,(1970)
"

Sec. 1907.3 states that the use of any test which adversely
affects hiring, promotion, transfer or any other employment or .
membership opportunity ot classes protected by Title VII constitutes

~duscrimination unless (1) the test has been validated or evidences
a high degree of utility... and (2) the person giving or acting
upon_ the results of the particular test*can demonstrate that alter-
native suitable hiring, transter or promotion procedures are un-
avallable for his use.

a3
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4

. LQUAL PAY ACT OF 1963 AS AMENDLD BY LDUCATION AMENDMENTS OF 1972

COW RAGEL:  The Lqual Pay Act covers all employees 1in all private
and public educational institutions at all levels, effective July,
1973. It includes: preschool, elementary, secondary and insti-
< tuti16ns of higher education, regardless of whether or not the

institution” is recerving federal funds.

'
PURPOSE :  The act requires that men and women {or employces of
different races, and so on) performing work in the same establish-
ment under similar conditions raceive the same pay 1f their )obs
requite equal skill, effort and responsibility. '"[Lqual' does not
mean "identical,” but jobs comparcd under the act must be "sub-
stantially similar.”

o
.

INTERPRLEATTON AND IMPLIMENTATION:  The Wage and Hour Division
of ¢he U, S, Department of Labor has established twe sets of
regalations: (1) “"kqual Pay for fqual Work," 29 CFR Part 800
(1971)  and {2} "I xtension of hLqual Pd) Provisions to Formerly
Lxempted Employees,' 29 CFR Part 541 (1973). Summaries of these
two scts of regulations follow: :

20 TR Part 800 deals primarily with application of*Scc.
6{d} of the 1063-act hefoge t.¢ 1972 amendments. [t 1s to be
noted that Sec. 6(J)1{2) of the act prohibits a labor organization
representing employees of an employer having employces iuhloat oo
to the minimum wag& prOV|\1on\ of Sec. 6 from engaging in acts
that cause or atteppt to cause the employer to discriminate
dganst oan omployoﬁ in violation of the equal pay provisions.

1

Sec. 800,111 deals with wage clussification systems. ﬁuah
systems, 1f tho» dL\lngtC certain jobs as "femate'" and "male'™
frequently indicate a pay practice which discriminates on the
basis of sex and r‘nso"\‘giou\ questions.”

Sec, 800115 deals with discrimiatory "patterns' of wage
prmcnt\ Sitwations will be "carefully scrutinized” where employ-
ces of only one wex are concentrated 1n the lower grades of the
wige scale and where there does not appear to be any mltorlJljf—
relationship other than séx between the lower wage rgtes pard
anch employces and the higher rates paird employees ot the oppo-

S~ SIte sew. )

N

2

Q : »
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. Sec. 800.116 deals with particular situations:

(a}, Overtime: A prohibited wage.differential is being
paid when men and women receive the same straight-time rates but
the men receive an overtime premium tate of twice the straight-
time rate while women receive only one and one-half times‘'the
strarght-time rate for overtime. .

(b) Special assignments. Employees who are assigned a
-different and unrelated task to be performed outside the regular
workday may under certain circumstances be paid at a different
rate of pay Tor time spent in performing such additional duties.

- {¢) Vacatiof or ﬁoliday pay: No differentials based
on sex are permissible,

Fa

. ’ (d) Contributions to employee benefit plans: No viola-

’ tion of Sec. 6(d) will be presumed in two cases: (1) the em-
ployer makes equal contributions for all employees regardless
of unequal benefits; (2) benefits are equal for all employees
regardless of unequal contributions by the employer.

{e} Commissions: Differential payment of commissions
are permxsqxb]q as lohg as they are based on quality and grgdo
of merchundise 'rather than sex. -

Sec., 800.119-126 elaborates on the 'equal work on jobs"
concept of the act defined by the equality of the "'skill, effort
and responsibility' required.

Sec. 800.125 elaborates on the "equal effort'" standard.
"Effort 1s concerned with measurement of the physical or mental
exertion needed for the performance of a job."

Sec. 800.129 speaks to the '"equal responsibility" standard.
"Responsibility 1< concerned with the degree of accountability
required for the performance of the job, with emphuasis on the
tmportance of the job obligation.”

The sole purpose of 29 CIR Part 541 1s to clarify the meaning
of the terms, "hona fide executive, administrative and professional
employecs.”  the significance of the terms lies in the Lducation
wmendments of 1972, These amendments brought the designated cate-
gory of employces within the equal pay provisions of the 1963 Equal
Pay Act. However, such employees will still remain outside the
coverage of the minimum wage and overtime pay provisions of the
fair Labor Stundards Act.

‘4

6
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PART 11 OF EXECUTIVL ORDLR 11246 AS AMENDED BY IXLCUTIVE ORDLR 11375

COVERAGE: Executive OQder 11246 became effective October 13, 19%8, -
and covers all educational institutions with federal contracts over

$10,009. - .~

. <
-

PURPOSE: The order prevents employment discrimination based on
» sex (and-race and so on}. S . .

SUBSTANTIVE PROVISIONS: Most provisions are contained in Sec. 20.2.
This section requires all governmq&;;contracting agencies to 1nclude
in every government contract the following provisions:

- . - . R /
-(1) The contractor will not dlscrlmxnatelﬁgaxnst any emp!oOyee
or applicant because of sex, race and so on. .

(2) The contractor will take affirmative action to ensure that
applicants are employed and employee$ treated without regard to sex,
race and so on. Such affﬂ;mativa action shall include but not be
limited to: .

. (ai Employment
(b) Upgrading ’

(¢) Demotion or trans er
4

(d) Recruitment or recruitment advertising

(e) tayoff or termination

‘
4 -

(f) Rates of pay or other forms of compensation
(g) Selection for tratning, including apprenticeship.

{3) The contractor shall, 1n all advertisements and solici-
tations for employees, state that all gualified applicants will be
considered, regardless of sex, race and so on. :

(4) Thé contractor will advise eiach labor uniorf with which
he has a collective bargaining agreement of his othgr commitments
under this section.

\ ) 1 4y A’ ¢
P

ERIC | ;o .

Aruitoxt provided by Eic:




L Revised OrderNew—-d5—41 1R Part 0-2— -~ - —

'

INTLRPRETATION AND IMPLEMENTATION OF LINICUTIVE ORDER 11375: The
requirements ot the execcutive order are implemented by regulations
of the Department of Labor (41 Code of Federal Regulations Chapter
60). However, Wore practical interpretive materials involving
education appear 1n "thgher hducation Guidelines Pursuant to
Execut ive Order 11246," Octoher 1, 1972, published by the Office

. of the Secretary, Office for Civil Rights, HLW. Relevent pro-
visions cf the interprefive regulations and guidelines are set
out below.

A

41 CFR Part o60-1

Sec. ©0-1.8 requires prime and sub.ontractors .to ensure that
Sagilities for employees are provided in such 1 mannersthat sep
}ﬁ‘rcgltxon by sex, race an! so on cannot result, either by policy
or by custom. fagllltlt\ in this section mean waiting rooms,
work areas, restaurants, time clacks, restrooms, storage or dress- .
g rooms, parking lots, drinking fountains, recreation rooms, .
= transportation and housing facilities provided for employees.
A ]

Sec. 60-1.40 requ1res gavcrnment contracting dgenCIes to re-
quire prime contractors with 50 or more employees or a contract Y
of $50, ‘ﬁN)or more (and similarly each prime contractor shall
require cach subcontractor meeting the 50 people om 850,000 test) -
to develop 4 writden atffirmative attion Lompllanuelthsgjam for ‘
edach of its establishments (sce Reviséd Order No. 4, wa f@).

. . dec 60-1.41 and 60-1.42 specify language for use by em-
ploycr% In \011L|t1ng employmcnt and posting not1 _» of compliance
with the execntive order®

The requirement of a written affirmative action plan had been made
applicable to publi- institutions (those under local or state
cantrol).  The affirmative action requirements of this part apply
to women and minorities. In brietf, atfirmative action ds rcqu1rcd
Im this part necessitates that the contractor:

Rl O
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(1} Determine whether women uro‘b01ng "uhderut:lized” 1n any
w~job ctassification 1n accordande with objective criteria set out in.
Sec *60-2.11(a) () (1)-{viry) -

LY

¢ ) -~

{2) Set good faith, rcasondable gudls and timetables,in accordance |

with Sec. 60-2.12 . * ? \

u. 5. Depar+ Health Lducation and Welfare (HEW) Higher .
tducation G N .

* i
s

Fhese HEW gurdelines set out modes of compliunce with Executive Order
11236 acceptable to Otfice for Civil Rights (OCR) and HLW: they are

geared for all universicies and volleges with federal contracts. .
Below 1s a hrief summary of hey clements of these guidelines in the /

area of personnel policy. :
’ " (1) Recruitment: Uriversities are advised tc avoid narrowing ,
the ficld of potential femrles who may fit 4ny job description. .

Fen methods of recruitment are suggested o~ “fruatful.” These

JdTre -

(a4} \dvertisements in appropriate professional journals and
job registries

l

i .th) Unsolicited applications or inquiries

. (¢) Women teaching at predominantly women's colleges and
minorit.es teaching at predominantly minority colleges

. d) Minorities ot women professionally engaged in nenacademic
po<itions, such as industry, government ,. law frrms, hospitals

o ___(¢) Professional women and minorities working at independent
. research apstitutions and [iboaries

(f) Professional minorities and women who have recerved signi-
ficant grants or professional recognition
" »
{3 women and minorities alrgady at the anstitution and clse-
where working 1n rescarch or other capdcities not on the academic lgdder
Al) Minority, und women doctoral recipients {(from the contractor's
own institution Jand from other institutions) who are not proiontly using

their protessional trainimg

PAFulToxt Provided by ERIC
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(1) Women und minorities presently candidates for grad-
udate degrees at the institutionsand elsewhere who show promise
of outstanding achievement (some institutions have developed
programs for suppurt tor completion ot doctoral programs with a
related possibility of future appointment.) .

9

{J) Minorities and women listed in relevant"profess-
‘tonal files, registries and data banks, including thosewhich
have made a particularly conscientious effort to locate women
4nd minority persons.

(2} Hiring: Decisions must be E#ided by procedures designed
~ to ensure nondiscrimindation. There™Must be:

\ (a) Wo differential treatment in professional rank based
N Ofr >eX
(b) No presumptions about an applicant's ability to re-
locate based on sex
(¢) No discrimination based on sex-disguised as a policy
of 4 university regarding employment of its own graduates
A ]
( {d) No "reverse dxscsgmlnutlon.”
'Y {3) Anti-nepotism policies: Such policies, whether stated or

ipplied, are unlawful 1f their effect 1s to favor men over women °
in cmployment opportunity.

. h]

(4) Placement, job clussification and assignment: Job class-
1fication must reflect “true differences in actual duties performed
and not merely diftferences in the race, sex, color, religion or
nationdal origin of persons performing these duties. Where such
separate classifications are not justified, they must be merged

T or climinated. Tnadddemic settings, sex- and minority-segregated
classifraatigns as "lecturer” and "resecarch associate'” must be
done away with and persons compensated for the assignment of

such labels,

(51 iraining  Remedial job training and work-study programs
armed at amproving specific skills should he provided to ensure
equal opportunity in promotion. lhis applies to the employment
of students as well as other employees.

1N
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(6) Promotipn: All o fforts should be made to ensure women
and minorities equal oppoxtunities in promotion, including
meang specified vn Traming, supra.

(7) Termination: Discriminatory termination involves term-
ination which has a disproportionate cffect upon women and
cannot be due to reasons unrelated te sex, race, religion and
national origin. Seniority can be used as a standard for term-
ination except where discrimination has been a basis of seniority.

.

(8) Conditions of work: The executive order torbids all
practices and policies which differentiate work assignments,
facilities, research opportunities, teaching loads and so on,
on the basis of sex or minority status. Nor can faculty clubs
or dining halls be denied to minorities or members of one sex. ‘

(9) Rights and benefits - salary" Pay must be based on
capability and performance and not former salary or external
market factors. An institution must put forth a sct of criteria
for determining salary for each job classification.

> (10) Back pay. Fvidence of discrimination requires back pay
as a remedy 1n all universities (along with other employers
covered under other statutes).

(11) Leave policies: No discrimination 1s permitted in
granting of leaves for any purposes.

(12) Lmployment policies relating to preguancy and childb.rth.
Regardicsg of marital status, pregnancy and childbirth must bhe
considergd as a justification for a leave of absence for a reason-
able length of time.

(a) Lligibility. Whether the employer nas adeave —— — 7
policy or not, childbearing merits a leave of absence for all
female employees. t

(h) Mandatory period of leave. Mandatory leaves must
be hased on medical or job chardacter:stivs and the length of all
leaves (mandatory or voluntury) must he hased on a medlcu{ need
related to pregnancy and childhearing.

{¢) Fligibslnty tor and conditon~ of return: Rcturn
from a leave due to childbearing must not involve loss of pay or
benefits.

: l{lC .
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{d) Other conditions of leave® Department of Labor

<
gurdelines require all pregnancy leaves to be conducted in acenr-
dance with geneval leave policies of an enployer.

(e) Child care leaves: Leaves for child care should be
available for men and women alike 1f the employer permits lecaves
for other personal reasons. Such leaves should not be subtracted
from a stated term of appointment.

(15) Fringe benefits: Benefits such as medical, hospital,
accident and life ynsurance, retirement benefits, profit-sharing,
bonus plans and ledve must be administered without discrimination.
This precludes differgnt retirement ages for men and women or
benefits based on being head of houschold. However, different
benetfits for men and women are tolerated if the employer's contri-
hutions for both sexes ave equal and 1t s permissible for an
empioyer to cdntribute more to one sex than another 1n seecking
to cqualize benetrts foremen and women.

(i Child care  The establishment of child care brograms

for male and feaale employces as well as students s applauded.

-

(15) -Grievance procedures: Individual complaints of discrim-
tnation will be handled by the Iqual Imployment Opportunity Com-
missjon (LIOC), while ciass complaints or evidence of institutional
patterps of discrimination will’be investigated by the Office for
Cival Raghts (OCR). It s urged that grievance procedures be
developed for all employees, academic and nonacademic alike, and
these procedures should be known to all employees.

Aruntoxt provided by Eic



41 CFR Part 60-3

See HN-3.3  requires that where technically Teasible, tests

be validly predictive of job performance tor each majority or mip-
ority group with which 1t 1s used. tvidence of a test's validity
consists of emprrical data demonstrating that the test is correla-
ted with 1mportant elements of work behavior relevant to the job

or johs for which candidates are being evaluated. Attainment or
performince at a higher level job 1s only 4 relevant criterion of
test validity when there is a high probability that persons em-
ployed will progress to a higher level position within a reasonable
period of time. Ividence of test validity obtained in one unit

of a multi-unit organization or 1n one company within a single in-
dustry may be applied to other units and/or companies provided .
that no significant differences cxist between companies, units,
jobs and applicant populations. For the purposes of this order,
test 1s defined as any paper-and-pencil or performance measure

used 4s 4 basis tor any employment decision.

See. 60-3.5 requires that empirical evidence of test validity
contorm to generally accepted statistical procedures for deter-
mining criterion-related validity, such as those described in
"Standards tor bducational and Psychological Tests and Manuals,"
published by the American Psychological Association. Minimum
standards which must be met 1n the research approach and in the
presentation of results which constitute validity include the
following:

{1y A <ample of subjects representative of the normal
or typical candidates for the jobis) 1n question .

{2) The administration and scoring of tests undeg con-

rroted—mdstamiard 7ed condrtrote- — - ) N

133 A full description of work behaviors or other cr:-
terta of employee adequacy which the test as intended to predict
or identity

(1} lhe examination of all evaluition and rating tech-
niques to ensure freedom from bias and othe. factors which would
unfarrly depre~s the scores of minority groups or women

(%) The analywis and report of results separately for
each minority and majority group.

41\
[}
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Sec. 60-3.5 also outlines considerations which are to
feature 1n assessing the utility of a test, including the
demonstration of a statistically significant relationship be-
tween the test and at least one relevant criterion, and a
variety of matters pertaining to the practical significance

A of the relationship between the test and ériterion.
fSec. 60-3.13 prohibits the use of selection techniques in ad-

dition to tests that discriminate against minority groups or

women, including unscored or casual interviews, unscored
application forms, and unscored personal history and background
requirements. Where there are data suggesting employment dis-
crimination, a contractor may be required to present evidence
concernyng the validity of his unscored procedures regardless

of whether tests are also Used;

Sec. 60-3.11 stipulates that. where substantially equally
valid tests can be used for a given purpose, the contractdr will
be expected to use the test or battery of tests which will have
the least adverse effect on the employment opportunities of
minorities or women. *

41 CFR Part 60-20

Sec. 60-20.2 requires that employers recruit employees of
hoth sexes for all jobs, and that newspaper advertisements and
other media for employment eliminate mention of sex preference
unless sex 1s a bona fide occupational qualification. Adver-
tisement columns headed ""Male' and "Female' will be considered
an expression of preference hased on sex.

Sec. 60-20:3(4) requires that written personnel policies
expressly indicate that there be no discrimination against em-
- ployees—hased—on sex. - - - - —

Sec. 60-20.3(b}) requires that qualified employees of both o
sexes hlve equal op) opportunity to any available job, unless sex is
4 bona fide occupational qualification.

Set. 60-20.3(¢) requires that the employer not make dis-
tinctions based on sex in conditions of employment, fringe bene-
fits or employment opportunitics

AL

ERIC \ ’

|




_Sec. 60-20.3(d) requires that the employer not make dis-
tinctions between married and unmarried persons, persons with
young children and persons reaching certain ages for one sex and
not the other. . ;

Sec. 60-20.3(e) prohibits the employer from refusing to hire
men or women for a pa-ticular job hecause therc are no restroom
or associated physical facilities. .

. Sec. 60-20.3(f)(1-2) prohibits an employer from denying a
female employee the right to any job that she 1s qualified to
perform in reliance upon a4 state "protective' law. Nor can such
a law be used as a basis for establishing sex as a bona fide occu-
pational qualification for a job.

Sec. 60-20.3(g) (1) requires that females not be penalized
in their conditions of employment because they require time away
from work on account of childbearing. Conditions of a leave for
childbearing and the return to employment must be 1n accordance
with an employer's leave policy.

Sec. 60-20.3(g)(2) stipulates that in the event an employer
N has no leave policy, childbirth must be considered justaification
for a leave of ahsence for a rcasonable period of time. Upon her
return, the female employeec must be reinstated to her original job
without penalty. :

Sec. 60-20.3(h) requires that employers not specify any dif-
ferences for male and female employees on the basis of sex in
retirement age.

Sec. 60-20.4 requires that seniority lines and 1i1sts not ne
based solely on sex.

- T 7 Sec. 60-20.5 requires that the employer's wage schedules not
be based on the sex of the employee and that the employer not
restrict one sex to certain job classifications.

Sec. 60-20.6 requires that the employer take affirmative
action to recru1? women to apply for those jobs where they have
becn previously excluded and to inc lude women candidates n
trainee programs leading to mindgement posltlonif

1
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PROPOSED RULES, 35 CFR FART 86, TO BI. ADDED TO HEALTH, LDUCATION
AND WELFARE REGULATIONS PURSUANT TO TITLL IX
OF THE LDUCATION AMENDMENTS OF 1972

COVERAGL: Part 86 of 45 CFR contains the proposed regulations
for Title IX. Title IX of the 1972 Lducation Amendments was
effective July 1, 1972, and covers all institutions recteiving
federal monies by way of gramt, loan or contract. Entirely
exempt afe military schools whose primary purpose 1s the train-
ing of individuals for military service and religious schools
to the extent compliance would be inconsistent with governing
religious tenets.

OVERVIEW: The proposed regulations for Title IX cover the three
major arcas of admissions, treatment of students and employment.

APMISSIONS

COVERAGL: The regulations apply to vocational, profeq 1onal and
graduate schools and to 1nstitutions of public undergraduate
education, except for traditional single-sex colleges; effective
July 1, 1973.

PURPOSE: The regulations ensure students equal access to educa-
tion opportunitics, with certain exceptions specified in the law.

SUBSTANTIVE PROVISIONS:
Sec. 86.21(a) generally seeks to forbid denial of admissions

and discrimination on basis of sex, except as provided 1n 86.15
and 86.106.

[E

Sec. 86.21(h) (1) provides that in detcrmining whether a
person satisfies criteria for admission (1) no ranking of appli-
cants on hasis of sex, (2) no numerical limitations on persons
by sex and (3) no differential treatment on basis of sex 1s
permissible.

[4
Sec. 86.21(b)(2) prohibits administration of tests or other
‘Uriterta Y e admission which adversely affects any person on basis
of sex unless such tests 1s shown to predict validly successful
dompletion of education program or activity in question.

Sl
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5 '
Sec. 86.21{c) states that, in'determining whether a person

~ satisfies criteria for admission:

(1) No rule concerning actual or potential parental,
family or marital status of student or applicant which treats
persons differently on basis of sex is permissible.

{2) No discrimination or exclusion on basis.of preg-
nancy, childbirth, miscarriage, abortion or recovery therefrom
is permissible.

(3) Pregnancy, childbirth, abortion, miscarriage or
recovery therefrom shall be treated as temporary disability or
physical condition.

(4) Preadmission inquiries as to marital status of
applicants are not permissible. Sex inquiries are all right 1f
made equally of both applicants and 1f information is not used
to discriminate. R

Sec. 86.22 prohibits preference in admission based on
attendance at any educational institution or other entity which
admits mostly or only one sex if such preference results in
discrimination on the basis of sex.

Sec. 86.23(b) makes 1t illegal to recruit primarily or
exclusively at schools admitting one sex.

DISCRIMINATION ON BASIS OF SEX IN EDUCATION PROGRAMS AND
ACTIVITIES PROHIBITED

"‘““————TKnﬂﬁﬁuﬂ?r—*ﬁTé‘reguTntrons—toveT—aii*aspects—of—att—education————-—-~—-

programs or activities of a school district, institution of
higher education or other entity which receives federal funds.

SUBSTANTIVL PROVISIONS:

Sec. 86.31(a) prohibits discrimination under any academic,
extracurricular, research, occupational training or education
program or activity operated by a recipient of federal financiail
assistance.

Sec. 86.31(h) states that recipients may not, on the basis .
of sex, provide any aid, benefit or service that:

(1) tLvaluates persons differently for provisions of -
aird, benefit or service

AT
Q
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(2) Provides aid, benefit or service in different manner -
(3) Denies anyone aid, benefit or service

{4) Subjects anyone to separate rules of behavior or
treatment

(5) Discriminates in application of rules of appearance
(6) Applies rule concerning domicile or residence of
student or applicant

o

(7) Aids discrimination by assisting person or agency -
which discriminates on basis of sex in providing
any aid, benefit or service

(8) Limits anyone in employment of right, privilege,
advantage or opportunity. .

Sec, 86.351(c¢) prohibits recipient of federal funds from re-
quiring students, applicants or employees to participate in pro-
grams not wholly under its control (e.g., student-teaching assign-
ments) .

Sec. 86.31(c)(2) suggests that recﬁpxents should (1) develop
and 1mplement a procedure to ensure that this other program does
not discriminate; (2) 1f it does, reccipient should not require
or permit such participation.

Sec. 86(52(3) prohibits differential housing allocations
(e.g., tees, rules, requirements and so on).

Sec, 86 32(b) p_r(n[idn&: that hnl151nHM&_(H_W*—

sex, but (2) 1f so, must he (a) proportionate in guahtity to
numbers applying and (b) comparable 1n cost and quality.

-

Sec. B6.32(¢) (1) prohibits different policies or practices .
concerning occupancy.

Sec. 86.32(c¢)(2) provides that listing with or assistance
to other persons or agencies making housing available 1s all
right only 1f housing 1s (a) proportionate for both sexes and
(h) comparable 1n cost and quality.

L X4
e’
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Sec. 86.34 deals with accass to education programs and
activities, stating that:

{1) Sex may not be used as a basis for the provision
of separate education coerses and activities (or required or
refused participation) such as health, physical education, in-
dustrial, business, vocational, technical, home economics, music
and adult education. .

3 (2) Local education agencies must not exclude on
basis of sex anyone from admission to (a) a vocational education
institution or (b) any other school or educational unit unless
comparable facilities, services and courses are available.

(3) If tests are used for counseling students,
different tests may not be used for students od basis of sex.

Sec. 86.35(a)(l) states that financial assistance to stu-
dents may not be applied on the basis of sex as to amounts,
type of assistance and.so on; ncither may recipient institution
approve, list or sypport a foundation or agency which provides
assistance to recipient's students on thc basis of sex.

Sec. 86.35 (a)(2) excludes scholarships or fellowsh1ips
which recipient administers established under a foreign will,
trust, bequest or foreign government which discriminates by sex.

Sec. 86.35(b) requires that a recipient that assists any
. agency or person in making employment available to 1ts students
must (a) assure such employment 1is$ available without discrimi-
nation on basis of sex and (b) not service any agency, Oorgani-
zation or person which discriminates on basis of sex 1n making

xkamp_lg)ﬂQt\t\t

: Sec. 86.35(¢c) similarly states that 1f a recipient employs
its students, it must do so without regard to sex.

Sec. 86.35(d) allows separate financial assistance As part
of separate athletic teams for members of cach sex 1f cgnsistent

with Sec. 86.38. -

Sec. 86.36 prohibits discrimination 1n the provision of
medical, hospital, accident or life 1insurance benef1t, service,
policy or Rlan. But this does not prohibit a recipient from
providing a service or benetfit which may be used by a dufferent
proport.on of students of onc sex than of another, including

fam ly planning services. ~q
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Sec. 86.37(a) prohibits the application of any rules that
treat students differently on the basis of sex regarding actual
or potential parental or family or maritil status.

Sec. 86.37(b} (1) disallows the exclusion of any student
from activity, program, class or extracurriculdar activity on
the basis of pregnancy, childbirth, false pregnancy, miscar-
riage, abortion or recovery therefrom, unless (1) the student
requests voluntarily to participate i1n an alternate program
or (1) the student's doctor certifies that alternate parti-
cipation 1s necessary for physical and mental well-being.

Sec. 86.37(b)(2) requires that pregnancy and childbirth
disabilities shall be treated under the same policies governing
temporary disability 1p any medical plan in which recipient
participates

£

Sec. 80.37{(b}(3) requires shat where there 1s no provi-
sion for temporary disabiiity (e.g., no policy held) or stu- .
dent does not, otherwise qualify, pregnancy 1s to be treated
as justgfication tor leave of absence for a reasonable period
of time upon expiration of which the student shall be rein-
stated to her original status. )

See. 86.38(a) prohib.its the exclusion "of any student
from participation 1n or benefits of or different trcatment
in physical education or athletics programs on the basis of
seX. No recipient shall provide a physlgdl education or -
athletic program on a separate basis pro¥ided that the. re-
ciptent mav operate or sponsor separate teams for members of
each sex where selection 1s based on competitive skill,

rtent must determine itn what sports members of each sex
would desire to compete.

Se—36.384h) ICQN#F&#—%h&%—&F;}e&ﬁ%—ﬁﬂﬂﬁﬁ4+f—ﬁ—¥f0+p-——————4)*’;

Sec 36.38(¢) provides that where opportunitiés have
heen 1Timited to mcmhcrs of 1 sex, a recipient should make
atfirmative efforts to (1) inform members qf such sex of
athletic opportimities equal to these avarlable for other
sex members and (2] provide support and training activiies
to mprove gheir ctgykxli?\es and 1nterests to participate.

=4

See. 8 %}éﬁ States that aftirmative etﬂJIts shoutd
he made to-(qu I & athletic opportunities for both sexes.

[T ad
' J t *
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Sec. 86.38(e) requires that wherc separate teams for members
of each sex exist, no discrimination on the basis of sex 1s al-
lowed in the provision of equipment or team supplies.

Sec. 56.38(f) states, however, that nothyng here may be 1in-
- terpreted to require equal aggregate expenditures for athletics
for members ot each sex.

N

f

~ DISCRIMINATION ON THE BASIS OF SEX IN EMPROYMENT IN EDUCATION ey
PROGRAMS AND ACTIVITILS PROHIBITED - \

COVLRAGI :  The regulations cover all employees inall institu- \
tions both fuli and part-time, except those in military and \

religious s« »ols,

SUBSTANIIVE PROVISIONS:

- Sec. 84.41(a) (1) states that no person on the basis of
seX 15 to be vxcluded from partlicipation orshenefits or sub-

ject to discriminat.on in employment or recruitment, .consider-
ation or seiection, whether full time or part-time, under any
education prog=dam or dctivity operated by reciprent receiving
benefits from federal financial assistance.

Sec. 86.11'a)(2) provides that all empléyment agencies .
must further cqual employment opportunity and must not limit,
segregate or classify applicants by sex 1f such activity ad-
versely affects eaployment possibilities.

Sec. 86.41{a)(3) prohibits any recipient from entering
- iatoapydarect_orindirect relationship which discrimnates, e
e.g., union- employment referral agencies or dgencies pro-

viding fringe benefits to recipient's employees.

Sec. 86.41(h) applies to. ) . ’

(1) Recruitment, advertisang and application for
employment process

(2) Hiring, upgrading, promotion, tenure, demo-
tion, transter, job layoff, termination and rehiring

{3) Rates ot pay and changes 1n compensation

. .
(1) Job assignments, classifircations and structure
I\I\
. >
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(5) JThe terms of collectyive hdlb tning agreements

{6} Granting and return from leaves of Ahicnﬂg\ﬁgL
any redason {including leaves for pregnancy and for persons’ of
either sex to care for children or dependents)

(7) Eringe benefrts )

(8) Selection and {inancial suppert for training,
including apprenticeship, professional meetings, conferences,
tuition dassistance, sabbaticals and leaves of absence to pur-
Sie traning

{9) A1l employer-sponsored activities, including
soctal and recreational programs

{10} Any othey term or privilege of emplovment .

Sec. 86,12 provides that sests or other criterta which .
diseriminate on basis of sex mﬁy not be used for an employ-
ment opportunity Qulcxs‘
~

oo (1) tﬂu~h‘to\t\ may be shown to predlkt validly
successful performance LT .

(2) Altermatiae tests or‘criteria which do not
discrmminate are shown to be unaviilable.
N .

Sev. 86.13(1) states that comparihle eftorgs mast e
made to recruit members of cach sex ¥ r positiops except
whore affirmative attempts shall be made to recruit members
of .1 sex which previously had Timited \1rtl clpation:

, ¢ Sec. 86.13(b) prohibits*recruitment at entities which
: ferfd to furnish applicants ot one sex

Sec. 86.44(4) prohibits policies that make distinctions
I pay OF Compensdiion .

Sec A1) prohﬂ\ policies th, lt require a person
tq pcntorm dutlo\ tor which compensation y» lower than that
for 1 different position where (}) beth entarl similar
duties or (2) the positron description 1s Limited to sim-
tlar dutes s
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Sec. 8b.1{c) forbuds subjecting a person to a position
description under which compensation 1s lower than that for’
performance under 1) 4 diftferent position description er-
tarling simlar duties or (2} a Jdifterent position entarling

duties described in the position description.

Sec. 86.15(a) prohibits classitfication ot jobs as being
for males and females.

Sec..86.45(hH) prohibits separate lines of progression,

tenure and seniority hased op sex.

Sec. 86.15(¢) prohtbits wcts in (a) and (b) above which
operate to classify persons on the basis of sex unless sex
15 1 bona fide oceupational qualification as set forth &s
836.51.

Sec. 86.16(a) deals with fringe benefits, including
medxcgi, hospital, accident, 11fe i1nsurance, retirement bene-
fits, prefit sharing and so on, stating that benefit plans
may aot’ :

'

(1) Be allocated differently on the bastis of sex
to cmployces and spouses, families and dependents

(2) Require unequal contributions or benefits on
the basis ot sex

{3) bLstablish different optional or compulsory
retirement ages on the basis of sex for purpases of pension

" and retirement plans,

O
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Sge. 86.17(a) forbids employment policics or dactions
that (1) treit persons differently with rc!pgbt to maritual,
parcental or family status or () dare hased on the employee's
or applicant's being the head of houschold or, principal
wdge cdrner.

See, 80.17(¢) requires that pregnancies be treated as -
temporary disabilities tor all job-related purposes, in-
Cluding disability 1ncomes and the accrual of benefits, as

well as the duratien of disability leaves.

]
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Sec. 86.47(d) provides that when an employer lacks a
temporary disability policy or an employee does not qualify
for a lcave under such policy (e.g., insufficient accrued = - .
employment time), pregnancy shall be treated as justifica-
tion for a leave of absence without pay. The employee shall

be reinstated without penalty to her original position.

o 9Sec. 86.47(e) forbids an employer to require that an
employee commel..e a leave of absence related to pregnancy as
long as her doctor certifies in writing that she is able to
perform her duties; prévided she notify her employer of her
expected date of delivery at least 120 days prior to this
date; neither can«an employer requirc that a woman return
to her employnene’after a lcave related to pregnancy later -
than two weeks after the’ employee's physician certifies she
15 ,able to perform her duties, or in the case of a teacher,
later than the beginning of the first full academic term
commencing' after such certification is made.

. Sec. 86.48(a) states that°this law must be obeyed even
where state and Yocal laws provxde for differences and limi-
tation 1n the employment of membeTs of the two sexes.

Sec.! 86.48(b) further'states that any state law that
provides benefits or servaces to members of one sex shall
do the same for the other. ’

Sec. 86.49 forbids any reference to sox in advertising
for a JOh 1n a limiting or d1sar1m1nat1ng manner unless
sex 1s a bona fide occupational quallf1ndt10n for.the parti-
cular job in question.

Sec. 86.50(a) forbids inquiries prior to employment
as to the marital status of a job applicant.

Sec. 86.50(b) states that 1nqd1rlcs as to the sex of
the job applicant dare permissible only if made of all appli-
cants, male and female alike.

Sec. 86.51 states that the prohibitions do not apply
where sex may he shown to be a bona fide occupational quali-
fication; 1.e., where sex 135 essential to the successful
operation of the job in question. Such consideration ought
not reflect stercotyped preferences or characterization of
the sexes. lHowever, sex 1s relevant in locker room and
torlet facilities employment.

l\“ -
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TITLE VIT ¢SEC. 799A) AND TITLEL VIIT (SEC. 845)
OF PUBLIC HEALTH SERVICLE ACT S WMLNPED BY THL
COMPREHENSIVE HEALTH AND MANPOWER ACT AND THE
NURSE TRAINING AMENDMLNIS ACH OF 1971

b

/ COVERAGL: Title VII and Iitle VIII were effective November 18,
1971, and cover all institutions receirving or benefiting from
4 grant, loan or interest subsidy to health personnel training
programs by Department Regulation 45 CI'R Part 83 and institu-
tions receiving a contract under Title VII or VI1I of the Yub-
lic Health Service Act, e.g., schools ef medicine, dentistry,
veterinary medicine, podiatry, public health, optometry, phar-
micy, osteopathy and nursing.

OVERVILW. These laws prevent discrimination in the admission of
students to 4 training program and ensure nondiscrimination in
the application of program Lenefits. They also aim to secure
nondiscrimination in all employment agencies related to employees
working directly with applicant or progcam students.

SUBSTANTIVEL PROVISIONS:

(1) After discrimination 1s tound, affirmative action may
be required

(2) Back pay may be awarded to employees

(3) All agreements with labor organizations may not con-
flict with the nondiscriminotion provisions of the legislation

{(4) Haras.ment  of thosé filing complaints 1s prohibited.

ERIC
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Substantive Areas
of Concem

{. Employment,
Nondiscrimination
n

- A. Recruitment”

O

ERIC

Aruitoxt provided by Eic:

’

1

Federal Statutéry Scheme

LY

Relevant Provisions of the Federal

'Stamtory Schema and Supporting Regulations

RS - -

1 The institution which 1s the contractor shall, as part of its affirmative
aetion program, recruit and adverte for recruitment without regard 10 sex
{for other elements of affirmative action as per regulations pursuant to EO

11246, see B(3) below)

{a} All solicitations and advertisements must clearly anu spectfically
indicate that the contractor assures all applicants equal opportunity
with regard to employ ment regardless of sex

(b} Notices must be posted at the wrk place clearly and specifically
indicating egual opportunity for employment regardless of sex

o

2 Ins@unons of higher education should make positive efforts to recrurt
from other institutions, academic and nonacademic, employing
professional women, to avoid narrowing the fietd of potential females who

fit any job description

3 The placement of an advertisement 1n columns classified by pubiishers
on the basis of sex, such as columns headed ‘Male”” or "Female”, will be
corsidered unlawful preference based on sex

4 An employer shall make comparable efforts to recruit mernbers of each

sex except that an employer shall m

e affirmative attempts to recruit

members of a sex which previously had Timited participation to overcome

such limited participation

Source (s)

EO 11246, Sec 202
and 41 CFR Sec 60-206
{pursuant to EO 11375)

41 CFR Sec 601 41
{pursuant 1o EO
11248)

41 CFR Sec 60-142

HEW Higher Education
Guidelines pursuant
to EO 11246

29 CFR Sec 1604 5
{pursuant to Title Vi)
[see also 41 CFR

Sac 60-20 2(b)}
(pursuant to EQ 11375)]

45 CFR Sec 86 43(a)
(pursuant to Title 1X)

and 41 CFR Sec 60 20 6(a)
(pursuant to EO 11375)

N
a&‘s

Coverage

All contractors,
including educational
institutions, with
federal contracts
over $1C,000

Generally, mstitutions
with government contracts
over $10,000 and their
subcon tractors

Same

All contractors,
including educational
institutions, with
federal contracts
over $10,000

3

All institutions with
15 or more employees,
employment agencies,
and labor unions!

All educational
institutions <

Generally, institutions
with government contracts
over $10,000 and thesr
subcontractors




X

-~
»
5 Anemployer shall not recruit primarity ofr exclusively at entities which
furnish as applicants only or predominantly members of one sex if such
action wouid have discriminatory effects
6 Empﬁ!ym\ engaged 1n recruiting activity must récrust employees of
both sexes for all Jobs unless sex 1s a bona fide occupational qualification
{BFQQ)
o .
B Hirnng 1 Impruper basis for fating or refusing to hire include
: - {al assumptions regarding comparative employn nt characteristics of
= women
i) stereotyped characterizations of the sexes
/ {c) preterence of employer, coworkers, chients or customers

td) g desire 1o avoud paying mimimum wages or overtime

(e) a desire to avoid providing separate restrooms for each sex as may
be required by state law

~.

2 Institutions which are Gontractors must conspicuously notify labor
umions with which they have collective bargaining agreements of the equal
employment requirements ot EQ 11246

EO Executive Order CFR Code of Federal Regulations
EPA Equal Pay Act of 1963 as last amended 1n 1972 Title VI
Titles VII and VIII PHSA amended I'tle IX Education Amendments of 1972

Note. Because of their potential applicability to such o broad spe

45 CFR Sec 86 43(b)
{pursuant to Title iX)

41 CFR Sec 60-20 2{a)
(pursuant to EQ 11375)

29 CFR Sec 1604 1{a)l1)
{pursuant to Title VI

Same
Same
29 CFR Sec 1604 1{b)(3)

29 CFR Sec 1604 1{bl{5),
41 CFR Sec 60 20 3le)

EOQ 11246, Part |1,
Sec 202{3)

PHSA Public Health Services Act of 1971
Ciwil Rights Act of 1964 as amended
45 CFR Part 86

ctrum of women's nghts issues, the Equal Protection Clause of the

42 United States Code Sections 1883 and 1985 have not becn inc luded 1n this table. Provasions of the National Labor Relations Act

Standards Act have also been onutted 1n preference to the more specific measures referenced b erein.

1E xeluded from coverage are religlous edurational institutions with respect to the
with the canvgﬁ on by each institution of 1ts actnities

N \‘1 fro

[y - would be inconsistent with governing religious tenets.
ERIC v

-
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roverage are military 1nstitutions whose primaty purpose is the training of individuals for military service

All educational
5
institytions=~ 4

Generally, institutions

. with government contracts

over $10,000 and their
subcontractors

All institutions with
15 or more employees,
employment agencies,
and labor unions!

Same
Same
Same

Same

Generally, institutions
with government contracts
over $10,000 and their

subcontractors

All contractors,
mclud'mg educational
institutinns, with
federal contracts
over $10,000

Proposed rules under Title IN

U'S Constitution and
and the Fair Labor

A
emplovment of indwviduals of a particular religion to perform work connceted

v

and religious schools to the extent




Substantive Areas
of Concern
B. Hinng
{cont.)

ERIC

Aruitoxt provided by Eic:

3 Attirmative actior plans re employment must be kept by all federal
contractors in wrniting and must include )

!

Relevant Provisions of the Federal
Statutory Scheme and Supporting Regulations

{a) studies »vnich monitor underutihzation of females

(b) establishment of reasonable, gocd farth employment goals and
timetabtes

(c) development of equal employment opportunity policy in all
personnel actions

(d) tormal internal and external dissemination of pohicy
e} establishment of responsibilities for implementation of policy

(f) 1dentification of problems and objectives by organmizational umit and
job classification

{4} action oriented programs to eliminate deficiencies L

{h} nternal and external audij procedures tc monoer effectiveress of
program

(1) support of Lcommunity action and service Programs designed to
\mprove employment opportunitigs for women

(1) consideration of women not currently 1n workforce with requisite
skills who can pe recruited through affirmative action programs

Hining by institutions of higher education must be free from

{a} hitprantial assignments of professional rank basect on sex with
discriminatoty effect

Source {s)

41 CFR Sec 602 1
{pursuant to EO 11246}
41 CFR Sec 60212

41 CFR Sec 60-2 13

Same

Same
Sgme
Same

HEW Guidelines
(pursuant to EO 11246}

Coverage

Any federal contractor

or subcontractor with

50 or more employees and
a contract of $50,000

or more

All contrac Ors,
including educational
mstitutions with
federal contracts
over $10,000



b

{h) presumptions about psospective employee s ability to relocate
based vun sex . .

1CH st nmimation based on sex disguised ds university policy agdinst
hiring own gratduates
'
5 The use of any test which adversely affects hiring of women is unlawful
untess (a) the test has been vahdated and b} the employer can demonstrate
no sustabie alternative tor hining ~

f

6 Employers may not tollow state laws which discrimingte against minors
ot nne sex versys minars of the other seéx 1n employment opportunity

(SI

7 Back pay and affirmative action may be required if discrimination in
employ ment practices 1s found

8 An employer must not deny a temale employee the right to any job
that she 1y qualified 1 perform in rehance on a state ‘protective law’
{"pratective’ as t nature of work, litting requirements or hours)

1Excluded from coverage are religrous educational institutions with respect to the emblovinent of individuals of

with the carrving on by each institution otats activities

N
2Excluded from coverage are mihitary institutions whose primary purpose 15 the traimng of indinduals for military service
compliatice wauld beanconastent with govermng religious tenets

ERIC

Aruitoxt provided by Eic:

1\1
.

29 CFR Sec 1607 3
{pursuant to Titie VI
45 CFR Sec 86 42
{pursuant to Title I X}
and 41 CFR, Part 60 2
{pursuant to EO 11246}

29 CFR Sec 1604 1(b)(2)
{pursuant to Title VIH

Titles VI and VI,
PHSA and
Sections 6(cd}(3),
16 and 17, EPA

41 CFR Sec 6020 3(b)
tpursuant to EQ 11375)

Al} institutions with

15 or more employees,
employment agencies,

and labor unions !

All educational
institutions ©

Generally, institutions
with government contracts
over $10,000 and their
subcontractors

All institutions '~ith
15 or more employees,
employment agencies,
and labor union§

Medical, dental, etc ,
institutions receiving
federal training aid

Al public and

private institutions
and unions at all levels

Generally, institutions
with government contracts
over $10,000 and their
subcontractors

a particular religion to perform work connected

and rehgious schools to the extent




Substantive Areas
of Concern

C. Layoffs/
Terminations

D. Job
Classification

ERIC

Aruitoxt provided by Eic:

~ro
N

Relevant Provisions of the Federal
Statutory Scheme and Supporting Regulations

1 Ditfesential renirement ages may not be bhased on sex

2 Termination and leave policies must be free from any disCcoimination
based on sex

3 Women shali not be penalized in conditions of employment becguse
they require time away for childbearing chiidbearing must generally be
consigered as justificaunn for leave of absence for a reasonable time

1 Empioyers May not premise discrimination based on sex on state faws
which
{a) provide employment for females in certain 0oCLupations
{h) require hifting or CarryIng “cquirements 1n certain jobs
(¢} limit employment of women to
(1} certain hours of the day
(1) certain numbers of hours per day or week
() certain periods of time before or atter childbirth

2 Employers must not

(a) classify jobs as male or female unless sex is a bondg fide occupational
qualification

() classify jobs 35 hight  or “heavy to disguise sex based

classification

Source (s)

29 CFR Sec 1604 9
{pursuant to Title VII)
{see also 41 CFR

Sec. 60 20 3(h)
{pursuant to EQ 11375}

Title VII, EO 11246,
Titles VIi and VI,
PHSA, and Title IX

41 CFR Sec 60-20 3{g)
(pursuant to EQ 11375}

29 CFR Sec 1604 1{b}i1)
{pursuant to Title VI1}

Same, also 41 CFR
0 20 3(f) and (q)
pursuant to EO 11375}

29 CFR Sec 1604 3{a}
(pursuant to Title VI
and 45 CFR Sec 86 45
{pursuant to Title IX}

29 CFR Sec 1604 3(h!

Coverage

Alt institutions with
1% or more employees,
employment agencies,
and tabor unions

All institutions
covered by the
respective federal
statutes and EOQ's supra

Generall;, ynstitutions
with government contracts
over $10,000 and their
subcontractors .

All institutions with -
15 or more employees,
employment agencies,
and labor unions!

Generally, institutions
with government contracis
over $10,000 and their
subcontractors

All institut;ons with
15 or more empioyees,
employment agencies
and labor unions !

All educational
institutions?

All institutions with
15 or more employees,
employment agencies
and labor umions!




§3

G

3 Instituttons of higher education must merge or eliminate sex-segreyated
¢ lassitigations such as “‘lecturer’” and "‘research associate,” so job
Classthic ations reflect the differences in actual duties performed

E. Terms or 1 Institutions of higher education fnust not differentiate work
Conditions assignments, facilities, research opportunities or teaching loads on hasis of
sex nor may they deny females admission to faculty clubs or dimin halls

2 Prime and subcontractor nstituthions must ensure unsegreqgated facihues
inciuding

{f} parking lots

{g) drinking fountains

(h) recreation areas

{1} transportation

(1) housing fuviiities for employees

{a) watting rooms

(b} work areas

{ct restaurants

(d) ume clocks

(e) storage or dressing areas

F. Retaliation 1 An employer mey not discnimjnate against one employee who opposes
pohicies or practices which represent discrimination in employment based
onsex

1 Employe's may not discriminate on grounds state law discriminates by
providing benefits e g, rest periods, to members of one sex only

G. Benefits

HEW Guidelines
{pursuant to EO 11246)

HEW Guidelines
{pursuant to EO 11246)

41 CFR Sec 6018
{pursuant to EO 11246)

Title VIl, EO 11246,
Tities VIl and VHI,
PHSA, and Title IX*

29 CFR Sec 1604 1(h)(4)
(pursuant to Title VII)
and 45 CFR Sec 86 48(h)
{pursuant to Title I X}

All contractors,
including educational
institutions, with
federal contracts
over $10,000

Same

All contractors,
inciuding educational
institutions, with
federal contracts over
$10,000

All institutions
covered by the
yespective federal
statutes and EO's

*
All institutions with
15 or more employees,
ernptoyment dgencies,
and labor unions 1
All educational
institutions

lExcluded from coverage are religrous educational institutions with respect to the emplovment of individuals of 4 particular religton to perform work (onnected
-

with the carrving on by each institution of 1ty ac tivities.

.
JExcluded from coverage are military 1nstitutions whosg primars purpofiehs the training of indistduals for military service and re

~anee would be tnconsistent with hoverning religious tenets L)

ERIC | G

Aruitoxt provided by Eic: A

ligious schools to the extent




Substantive Areas
of Concern

G Benetits
{cont.)

H Mantal or ,
Premanital
Status and
Pregnancy

O

ERIC

Aruitoxt provided by Eic:

Relevant Provisions of the Federal ""7
Statutory Scheme and Supporting Regulations -

2 tinployers may not discriminate in any way in the granting, tfunding or
admimistratinn of benehits such as . ‘
{a) medical, hospital, hfe insurance
(b) retirement benefits profit sharing plans, bonuses
tc) leave
{4} any other priv.ieges ot empioy ment

1 An employe: shall not adopt any rule or policy which forbuds or
restricts employment hased 0n marital status, parental status Or family
status chifferentially as between men anid women , including ruies or policies
geared to status as 'principdal wage earner Or “head of househaold

7 Regarding pregnancy

tab an employer shall not Maintain a written or unventten npolicy which
excludes employees or apphcdnts because of pregnancy

i) employer shall treas disabibity ansing from pregnancy
Childbirth, dborfion or Msscarriage in atl respects like other temparyy
disatihities

3 institutions of higher education must Mmantan nondiscriminatony leave
policies with regard 1o pregnancy and childbirtn which

{2 make such leaves dvailable to all temale employ ees
) make chid Care teaves avaifable 1o men and women alike (f the

smployer permits feaves for other personal reasons

i

Source (s)

29 CFR Sec 1604 9
{pursuant to Title Vil}
45 CFR Sec 86 46
{puisuant to Title IX},
HEW Guidelines and
41 CFR Sec 6020 3{c}
{pursuant 1o EQ 11375}

29 CFR Sec 1604 4(a}
{pursuant to Title VII},

45 CFR Sec 86 47(a}
{pursuant to Title 1X)

and 41 CFR Sec 60 20 3(d)
{pursuant to EOQ 11375}

29 CFR Sec 1604 10(a) und
45 CFR Sec 8647(b)

29 CFR Sec 1804 10{b)
anid 45 CFR Sec 86 47(u)

HEW QGuiriehines
{pursuant to EO 11246)

Coverage

Ali contractors,
including educational
institutions, with
federal contracts

over $10,000

All institutions with
15 or more emplaoyees,
employment agencies,
and labor unians

All educational
institutions?

All institutions with

15 or more employees,
empldy ment agencies

and labor unions !

All educationat
institutions -

Generally, institutions
with government CcontrdacCts
over $10,000 and therr
subcontractors

Same

Same

All contractors,

i luding educationat
nstitutions with
foderasl contracts over
$10,000




4 An employer shall not make preemploy ment inquiries hased on marital 45 CFR Sec 8650 All educational

status in discrimuinatory fashion (pursuant 1o Titie I1X}) institutions<
{ Compensation 1 1o qeneral, pqual pay shalt be provided for all jobs, regardless of sex, EPA,Sec 703{all1), All institutions
requiring equal skill, erual effort and equal responsibiity Title Vi1, covered by the
Sec 202, EO 11246, respective federal
. Titles VI and Vill, statutes and EQ's

PHSA, Title I X and
45 CFR Part 86
{pursuant to Title 1X)

2 Wage classificat:on and seniority systéms must not e based on sex 29 CFR Sec 800114 All punhic and private
{pursuant to EPA) and ynstitutions, at all
! 41 CFR Secs 60 20 4 and levels, regardless of
60205 whether or not the
. {pursuant to EO 11375) Institution 1s receving

tederal funds
Generally, institutions
with government contracts

! over $10,000 and their
subcontractors
3 Patterns of wage rliscrimination concentrating employees of one sex in 29 CFR Sec 800 115 Same
lower wage categories are unlawful {pursuant to EPA}
4 Enual pay for equal work provisions of Equal Pay Act apply 10 29 CFR'Sec 800 116 Same

{a) overtime
{h) special dssignments
{+) vacatmn or holiday pay

141 contributions by employers to émpioyee benefit plans . .
(e} commissions
v *
5 Lahor unions representing employees of an employer May not engdqge 1in Sec 64:4)(2), EPA Same .
acts that cause or attempi to cause the emplioyer o disCrimingte against an

’ LY
IF eluded from coverage are religious edus Jonal Institutions with respect to the emplovinent of indin 1duals of a particular religion to perform worh « onnected

empioyee as to pay on the basis of sex ) 1
with the carrving on by each institution of 1ty activitiey, j

Y 0 '
- ded from coverage are military Institutions whaose pnmary purpose 1s the traiming of individuals for military service and religious schools to the extent 1
yee would be inconsistent with governing relipious tenets |

ERIC oR

Aruitoxt provided by Eic:
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Substantive Areas
of Concern
i1 Admissions
Nondiscrimmation

A. Criteria

B Preference
¥

C Recruitmeént

11, Education
Program and
Activities,
Nondiscrimination
n (Title 1X)

A. Provision of
Aid, Benefits,
Service

O

ERIC

Aruitoxt provided by Eic:

~
Relevant Provisions of the Federal . q
Statutory Scheme and Supporting Regulations
1 Apn mstitution may not rank, apply quotas or practuice differential
treatment of applicants on the basis of sex

2 An institution May not use any test or Other criteria which adversely
affects @ person on the hasis of sex unless test is valid predictor of success
N activity or proardam

3 Aninstitution may not base admission criterra on ta) differential
treatment on the basis 0f dctual or potentiai family or parental status {ty)
pregnancy, abortion, childbearing or recovery theretrom

4 115 improper to treat pregnancy, efc, as anything but & temporary
disabihity or physical condition or to make preadmission inquiries as to the
marital status of an apphicant Sex inquines are permissiole 1t made eyually
of Jl applicants

1 Animproper perference in admission inCludes a preference in favor of
apphicants who attended institusions which admit Mmostly only one sex

1 Recruitment eftorts must be comparable for memtsers of each sex
{except where affirmanive actions are required 10 be undertakent, 1tis
improper for recruitment te be himited to schools admitting one sex

1 Noncterution which provides aid, benefits or services to dny person
may, on the basis ot sex -

{a) treat persons differentiy as to satisfaction of reguirements

(bt provide ditterent and, benetts services ®

(v deny aid, benetits, services ,

{d) subject persons to different rules of biehavior -

{e) dhscreminate in the application of (ules of behavior

(1) agd o1 perpetuate discnimination baastid on sex by assisting any

person agency e arganmization which so discriminates

A

2 Any mstitution which requires, facihitates or permits participation by
any apphicant, student or employee, in an education activity operated by
anoather sholt adopt a procedure to ensurs vt the other does not
diseriminate on the basis of sex

Source {s)

45 CFR Sec 86 21(b)(1)
{pursuant to Title 1X)

45 CFR Sec 86 21(bH2)
(pursuant to Title 1X)

45 CFR Sec 86 21(c)(1 2

45 CFR Sec 86 21(c}{3 4)

45 CFR Sec 86 22

45 CFR Sec 86 23

45‘CFR Sec 86 31ih)
tpursuant to Title §X}

45 CFR Sec 86 31{c}

Coverage

Under praposed rules,
all provisions dpply

10 vocationdl,
professional and
graduare schools and

. anstitutions of pubhic
undergraduate education
except for traditional
public single-sex
colleges The provisions
do not apply to pre school
glementary and secon

Sdary schools, private
undergraduate colleges,
muitary institutions
and renigious schools
10 the extent that
complidance would be
nconsistent with
seligious tenets

Under proposed rules,

all provisions apply

to all education

programs or activities

ot 4 school district,

institution of hgher

education or other {

entity which seceives 1
|
‘
|
|

federal funds for any

of those programs

The provisions cover
recipient pre schools, |
elementary and secondary
schools vocpt'~nal
schools, colleges and



B. Housing

»

C Comwparable
Facilities

D Access to
Education
Programs/
Activities

E F.nancial and
Employ ment
Assistance

F Health and
Insurance

El{l‘fcpms

A rutex: providea by enuc [

1 An institution may not, on the basi$ of sex, impose or provide different
rules, reguiations, fees, services or benefits related to*housing, and, in
particutar, housing provided to one sex when compared to that provided to
the other sex shall be
’

{a) proportionate in fjuantity to thg number o(_students of the

respective sexés

{b) comparable in guality and cast )
2 Annstitution shdll take dction to ensure prdpomonate guapity and
comparable quality and cost 1n housing provided By another om the
institution solicits, lists and approves for that purpose .
Y
1 Seqavate toilets, locker room and showe'r facilities must be comparabie

1 An institution may not generally provide any course or education
activity separately on the basis of sex {sc¥ education courses not stated to
be within this rulel)

2 Local educational agencies may not exclude anyone on the basis of sex
from admission to

{ar vocational education institutions
(1) any otner educational umit uniess comparable facihities, services and
courses are avallable

311 tests are used tor counseling, different tests may not be used on hasis
Ofupx

1 Aninstitution must not discriminate on the basis of sov s to the
amaount ar type of eligibility for tinanceel assistance to students, and must

nnt ard or sehcit any ather group which does so P

LS

2 An insiitution Must 1K [0Soss v CHon 1o ensure nondiscomination
b any gooen which it assises in making employment avaitable to students
1 An nstitution shall not dhisCrimindte on basis of sex i providing

1
medical hospital acident or hitg insurance benetit or service

/i

&

45 CFR Sec 86 32

/

45-GFR Sec 86 33

45 CFR Sec 86 34(a)

45 CFR S8 86 3416

45 CFR Sec 86 34ic)

475 CFR Sec 86 35ia)

45 CFR Sec 86 bt

45 CFR Sec 86 36

universities at the
undergraduate graduste
and pro(essmnal levels
as well as other agencies,

orgarjizations and persons

which receive federal
runds for educational
programs and sCtivities

Same

'S

Same

Same

Same

Sams

S e




Substantive Areas
of Concern

F. Health and
Insurance

Benefits

H. Athietics

.

Relevant Provisions of the Federal
Statutory Scheme and Supgerting Regulations
R .. .
2 Angshirution shall not exclude or restrct any sident fron any class
or extracurticular activity on (Pp hasis of pregnancy, childbirth, talse
prednancy, miscdrriage or iecovery therefrom, un'ess the student 01 her
physician specify to the contrary

1 An ms‘\t:tfon may Operate 07 SPONSOr separate teams for members of
each sex where selection for such teams is based on competitive skill
otherwise, no peison shall be excluded, demed or treated ditferently as to
physical education or athletic programs

. 2

2 Institutions must annually determing student interest In various sports

tor eaeh sex - e .

7 Institutions must tike Jff.rmative action to intorm, support and teun
membe, » of 4 sex whose athietic opportumities previously have been

limited =

.
4 Institutione must not discriminate on the basis of sex in the provision ot
equipment or supplies tor athletic teams

)

Source (s)

45 CFR Sec 86 37ihi

45 CFR Sec 86 38(a)

45 CFR Sec 86 38(h!

45 CFR Sec 86 38(c)

Coverage

Un ter propused rules

4l provisions apply

to all education

pragrams O activities

of a schoeol district,
ingtitutton of higher
education or other

entity which recesves
federa! funds for any

of those programs

The [510vns|ons cover
recipient pre schools,
elementary and secon‘lary
schobls, voeationdl -
schools, colleges and
universitigs at the
undergraduate,-graduate
and professional levels,

as well as other anencies,
orgamizations and persons
which receive federal
funds for educational
programs and activities

¢




Substantive Areas
of Concem

o

I Curncuium
- A, Instructional
Material

B Courses and
Support
Structure

>
C Teactmr
Training .

D Inservice
Training

O

ERIC

Aruitoxt provided by Eic:

E4ual Rights for Women In Education -~ ,
Provisions Not Included in Federal Statutory Scheme 4 \
) . ) .

. Relevant Issues Not Included in Federal
Statutory Scheme and Supporting Regulations

Adopt marenal portraymg contrnibytions ot women in history to nationat
development use maternal portrayifg more reahistic characterizations ot
Coles of men and Aomen and avord matera! portraying sexist

chdracte gstics fabeled, such as dependency, passwenesé, emoticnahism,
disinterest, tear ana uncieativity eliminate soie use ot male personal
pranoun in Maternials of instruction

>

Maintain feminist hiterature in all ibraries develop ~hild care programs for
chraren of staft, faculty and students to be used forthe traininy of .
students in child care provide 4 sexggeducation course\\nn human grow'h and
aevelopment which inciudes interpersonal relations, sexism, emotional aned

physicdal growth \
3

Reuire student teackers seeking certification rake d C(\Eurse In human
alations which deals with Sexism require teacher mandals include ma‘erial
Hn male and temale professional and vocatienal roles

Provide in service tra ~ ng and workshops for teachers ing the toles
ot women 1n American history, provide in seivice trainu 1 teachers,
counselnrs, administrators and supervisory personnel to re ~GQnize sex
stereotypina Provide in service training for teachers and gquidance
counselors, et , 10 require them to take an active tole 1n encouraging’
woumen to seek careers in fieids related to then talents .

Selected . i

Sourcels})* Coverage

.
Pu?\lnc primary and
secondary sthools®

U S Congress

52513 (1973)

Wash Root ’
report (1974),

R 1 SB 367 (1974), .
Md SB JR6 (1974),

NJ AB 1731 (1974}

Conn HB 5636.

Pa 74127 (1974}

Public primdry and
' secyndary schools

52518 (1973),

Pa Bd of Ed

school adrrmistrators
memo (1972)

Wis State Dept

ot Ed Amend to Ed
Coda Sez 9304 (1974) -
NY Bd ot Regents

policy and proposals

(1972) '

thinn Infra

Public primary and

Puhlie primary and
secondary schools

N J AB™1703 (1974)
Minn Bu of Ed
pohcy statement,

“Elminating sex ™~
tias i ed " {1972},

NY Bd of Regents

policy and proposals

(1972}

and secondary schools

1




E Community
Education

F Career
Vocational
Programs

G Women’s
Resource Center
and Programs

«
]

11. Employ ment
A Recruitment

B Job

Ctassitications

C Hinng

1 \0\

€ The selected sources are tntended to be llustrone rather than comprehonsie b
A Handbook of State Laws and Policies Miccting Egual Rights tor Womon i Fducauon,

Fstabhish community education programs to enhighten perents on need to
open up career opportunities for women

Recruit qurls in technical fieids and trades with the cooperation of guidance
counselors Expand vocational horizons of women through direct contact
of girls with women 1n a vaniety of occupations utihzing visits to incdustries,
government agencies, etc , where women are employed

Prowide special programs for women whose education and careers were
interrupted by ma,riage and family responsibihities and schedule courses at
nmes convenient for women with families Incluce subjects of spectal
concern fur wamen to improve understanding of female roles 1n our
society and encourage research on the unpublished history of women
Establish wormen s centers for resocialization of women i therr adult years

Efiminate word of-mouth hining and “old boy " networks
Classify jobs for boys and ardds a5 jobs tor "minars without reference to

sex elimingte the sole use of the mdle personal pronoun

Encoucage the appomiment of qudified women as supenintendents,
panopats cablege presidents and deans

Protect, Fducation Commussion of the States. Demver Colo

¢+ [hese pronvistionsyowld be extinded tonactude private educationab institution,

ERIC

PAruitext provided oy enic i
L

S 2518 {1973},

NY Bd of Regents
pchicy and proposals
(1972}

$2518 (1973).

N Y Bd of Regents
policy and proposals
(1972).

Wash , D C Public
Schools, "Protect
Women'' (1974)

S 2518 {(1973)
Wash Root

report (1974)

N Y Task Force on
Equal Opportun:ties
for Women (1973)

Wash Root
report {1974,

Wash Root

report (1974},

GA HB 1875(19/4)
Conn HB 5636

Pa 74 127 {1974}

N Y Bd of Regents
policy and proposals
(19724

Public primary and
and seconriary schools

Public primary and
secondary schools

Colleges antd
universities

All educationai
mnstitutions

All educational
nstitgtions

All educational
mstirdtions

or more detaned mfonnation on mnovative state educ ationed policies consult
published m ALunch 1875 by the Fgual Ragiits tor Women in Fducation



Substantive Areas Relevant issues Not Included in Federal Selected
of Concern Statutory Scheme and Supporting Regulations Sourcels}* Coverage .
. Employment
{cont )
P. Terms or Parmit faculty members 1 continue then fu, faculty status with Wash Root Colleges and
Conditions appropriate adjustments in salary during pendads when famity report {1974) universites
commitments temporarly timit abihities to teach tull sthedules, permit N Y Bd of Regents
half time employment where two persons sha . one job, each working on a policy and pProposals *
: halt tme bhasus
€. Bepefits Provide chitd care faciities for children of staff, facelty and students Pa Bd of Ed All educational
provide befare and after school programs far children of working parents school admimistrators institutions
. memo (1972)
111 Research ! . N
A. Educational . Formalize research program on women s educational status, research S 2518 (1973). All educational
Status of pducatinnal programs geared to determin needs and patential of women S D HB 793 (1974) Institutions
Women .
B Curnculum Measure student attitudes related 10 the equahity of the sexes Wash Roont Public primary and
Effectiveness repnit (1974) secondary schools**”

V3

. 13 N
*The selected sources are intended to beallustrative rather than comprehensne For more detarted information onmnovative state cduvational D”lll‘l(“s. consult
A Handbdgk of State Lawy and Poljtey Affecting Equal Righty tor Women yn Fducation, pubhished in Marcho 1975 by the Fqual Rights for Women in Education
Project, Education Commission of tine States. Demver, Colo

* % [ hese provisions could be extepded to include prisvate educational mstitutions

O

ERIC
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